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STATEMENT OF THE CASE.

Plaintifif in error has inadvertently overlooked the

rule that on appeal defendants in error are entitled to

all the evidence and inferences therefrom which go to

substantiate their theory of the case and has fallen into



the pardonable and usual habit of stating the facts from

its viewpoint. Instead of calling attention to the many

instances of stating controverted facts from its point of

view and overlooking our side of the controversy, we

will give a complete statement of the facts as we deem

them to be.

The plaintiffs below, defendants in error here, are

the widow and two minor children of Mike Radonovich

Sr., deceased. Mike Radonovich Sr., deceased, was an

able-bodied man of the age of 33 years and was an af-

fectionate husband and a tender and indulgent parent.

On page 32 of the Transcript of Record is the fol-

lowing: Mr. Quick: 'Tt is admitted that the deceased

was 33 years old at the time of his death, in good health

and able to earn $4.00 a day, and that he left surviving

him the widow and children mentioned in the com-

plaint."

On May 26, 1909, the plaintiff, Mike Radonovich

Sr., was one of three drillers in the employ of the de-

fendant company. The three men were working on the

face driving "entry-way." The "entry-way" is the pas-

sageway through which the men go to and from their

places of work. The "entry-way" corresponds exactly

to the hallways in our modern buildings. The rooms off

the hallway of a building correspond with the "rooms"

of the men.



It was the duty of the men to take care of the roof

in the rooms ; that of the company, to take care of the

roof of the entry-way (Tr., p. 23), except a portion for

about 3 or 4 feet immediately in front of the face, which

was cared for by the miners themselves. (Tr., p. 27.)

It was the duty of the mine foreman to inspect the

roof of the entry to see if it was safe. (Tr., p. 23.)

"Nigger-heads" are large rocks that sometimes ap-

pear in the roof of the entry-way. It requires consider-

able experience and ability to determine the danger from

"nigger-heads." The foreman is supposed to have this

experience.

"I know a little about the rocks called 'nigger-

heads,' but not many of the miners are able to tell

whether there is danger of a 'nigger-head' falling or

not. The foreman is supposed to know that." (Tr., p.

23.)

"When a miner is working in the entry it is his

duty to put up the timbers when he is working at the

face, but when he has left it about four feet then it is

the company's business, that is the mine foreman's busi-

ness. The miner looks after the roof of the entry for

about four feet back from the face where he is digging
coal and then the company looks after the rest of the

entry." (Tr., p. 27.)

"If the day shift discovers a bad rock they put a
prop under it and leave it for the night shift to take

down; that is up at the face where zve are zvorking;

after we have completed the tunnel and got by then it

is the duty of the company to look after it and send in

timber men if the roof gets bad. The miner only takes

care of it while he is working there." (Tr., p. 52.)

By the face is meant the portion of the entry-way

that is being extended. Referring again to a building,

the end of the hall would be the face.



Q. "A 'nigger-head' is a rock that is up in the

roof that is hard and it is different from the other sand

rock, isn't it?

A. Yes, certainly. It is lots different. Harder to

dig out.

Q. Is it enough different you can see it?

A. Certainly I can see it.

Q. Certainly you can?

A. Yes. I could not tell as much about a 'nigger-

head' as Jim Ash could. (Jim Ash was the foreman.)

He knows how rocks stand up. If foreman tell me to

watch out then I watch out if it is close to the face, but

after I have passed three or four feet I don't watch out.

I never put a prop or a post under a 'nigger-head,' no-

body does this in the entry and nobody takes them dozvn

unless the foreman says so. When we knock the coal

and rock down at the face of the entry we haul it out."

(Tr., pp. 31-32.)

A great deal of care must be taken when "nigger-

heads" occur. They are very dangerous. (Tr., p. 56.)

The "nigger-head" was visible and could have been

seen by the foreman had he inspected the entry-way.

It was admitted by Mr. Quick that there were no

chalk marks or any other marks made to show the dan-

gerous place in the entry-way. (Tr., p. 34.)

"The place where the rock fell from was completed

at the time we went to work on the night shift and the

entry there was as high and wide as it was to be made."
(Tr., p. 36.)

Plaintiff in error complains of failure to allege that

the entry-way was completed and yet endeavored to show

by its first witness that the place where the men were

working had not been brushed down.



Q. "And had the rock been taken down, all of it,

at this place so as to make it the right height, or were
you still working on it?

A. No, we had not started to brush right there

where we were working yet; we had never started to

brush this at all." (Tr., p. 47.)

Its own witness, Barton, contradicts this, and on

re-direct testified as follows:

"The tunnel had been completed where the rock fell

from; that is, it had been dug to the right height and
width. It had been brushed down. There had been no
timbering done in this entry by the company at all."

(Tr., p. 53.)

"There was no inspection of the mine by any per-

son between the time the day shift quit and the night

shift commenced work." (Tr., p. 56.)

The superintendent, who was foreman when the

accident happened, testified substantially that the in-

spection in this mine was done by fire bosses and not by

the foreman (Tr., p. 57) ; according to the fire boss it

was the duty of the fire bosses to inspect for gas (Tr., p.

54).

"The fire boss went to work in the mine between
1 and 2 o'clock in the morning and went through the

mine and examined every working place for gas and
marked every place he went by putting the date of the

month on the face of the coal with chalk so that the

miner could see I had been there. It would take until

about 6 o'clock or 6:30 to get through with the work.
I would have to travel possibly about four miles through
the mine. There was no inspection made of the mine
between the time the day shift went off and the night

shift went on in the afternoon." (Tr., p. 54.)

The only other inspection of any kind provided in



this mine except that described above, so far as the tes-

timony of plaintiff in error shows, occurs in the testi-

mony of Peter Bagley, the foreman, who testified as

follows

:

"I have under me the fire boss and driver boss.

They also acted as inspectors of the mine." (Tr., p. 58.)

On the 26th day of May, 1909, while Radonovich

was at work under a portion of the entry-way which

had been completed and which it was the duty of the

foreman of the mine to inspect, a "nigger-head" fell

upon and killed him.

The "nigger-head" which fell and which killed him

fell from the completed portion of the entryway. (Tr.,

pp. 36, 53.)

A "nigger-head" is a dangerous (Tr,, p. 56) visible

(Tr., p. 30) rock which sometimes occurs in the roof of

the entry-way. The ordinary miner has not sufficient

skill to determine the danger of the fall of a "nigger-

head," but the foreman is supposed to possess such

knowledge and skill. Sam Davis, one of plaintiff's wit-

nesses, testified as follows

:

"I know a little about a 'nigger-head,' and I know

they sometimes slip and fall, but the mine foreman can

tell about it." (Tr., p. 28; see also Tr., pp. 31, 32.)

"The fire boss would have to travel possibly about
4 miles through the mine. The fire boss went to work
in the mine between 1 and 2 o'clock in the morning and
went through the mine and examined every working
place for gas." The jury found that the defendant com-



pany did not take it upon itself to inspect the entries

where the men were working between the time when

the day shift went off and the time when the night shift

commenced work and that it was not the custom for the

defendant to do so. This finding of the jury is consist-

ent with our contention that no "proper" inspection was

made at any time. In addition to this the foreman

stated (Tr., p. 57) that the inspection of the mine was

done every morning by the fire boss, who would go in

after the night shift was through and come out in time

to make his report before the day shift went to work

at 7 o'clock in the morning, but the fire boss testified

that his inspection zvas for gas (Tr., p. 54). It is not

controverted that the foreman alone was supposed to

have the skill to determine the danger of a "nigger-

head." So it must be a conceded fact in this case that

no inspection was made in this mine by a foreman, or

any other qualified person, to ascertain whether or not

the "nigger-head" in the completed portion of the entry-

way through which the miners were required to go to

and from their work was safe or dangerous.

It was admitted by the defendant company that the

duty of keeping the completed portion of the entry-way

reasonably safe was one imposed upon the company and

for which they were responsible. And they further ad-

mitted that no one had authority to put in a timber with-

out express direction to that effect. (See Tr., p. 27.)
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It is therefore our contention:

That the entry-way was dangerous by reason of

having a visible "nigger-head," the danger from which

a foreman could by inspection detect and protect the

miners from such danger.

That neither the foreman, nor any other person

acting for the defendant company, who was shown to be

qualified, made any inspection at any time to ascertain

such danger.

It is true defendant in error contended that the

custom was for the foreman to inspect between shifts,

but the plaintiff in error affimatively proved that the

foreman did not perform this obvious duty at that par-

ticular time or at all. Had he performed this duty

Radonovich would have been warned of the danger.

That a "nigger-head" is a visible rock in the roof

of the entry-way, which is taken down or left as the

foreman from his inspection and judgment directs, and

is such a danger as the experience of an ordinary miner

can not detect but which the foreman can detect.

That Radonovich was not informed of the danger

from this "nigger-head," nor was it such a danger as he

was supposed to know or guard against.

That the place where the rock fell was twelve feet

from the face and that portion of the entry must have

been completed for at least two days, so that the fore-

man had ample time for inspection.



Witness Mooney testified that the day shift dug

five feet each day. (Tr., p. 47.)

iQ. "In that one particular place at that one par-

ticular time how many feet did you get?

A. About five feet. (Tr., p. 47.)

"It is done this way for the reason that we are paid

for the amount of coal and rock taken out and the night

shift knocks down the coal and rock and the day shift

takes it out." (Tr., p. 38.)

Two days back would be ten feet and this rock was

twelve feet back^-taking, as we have a right to do on

this appeal, the most favorable testimony to the defend-

ant in error. (Tr., p. 34.)

That the plaintiff in error assumed the duty of in-

specting the completed portion of the entry-way and

keeping it safe. (Tr., p. 27.)

That any cause for which Ravonovich or any fel-

low servant might be responsible, is eliminated by the as-

sumption by the company of responsibility for the condi-

tion of the roof in the completed portions of the entry-

way.

That the cause of the falling "nigger-head" and the

death of Radonovich was the failure of inspection and of

warning and a failure by the plaintiff in error to prop

up or remove this rock, for which«BwiWllft«liikwas liable.

ARGUMENT AND AUTHORITIES.

This case was tried twice. The first trial was be-

fore Judge Donworth (Tr., p. 2>7) ; the second trial be-
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fore Judge Rudkin. On each occasion two questions

were submitted to the jury.

First: Was it the custom of the defendant com-

pany to inspect the entry-way between the time when

the day shift left and the night shift came on ? The evi-

dence and finding of the jury showed that no inspection

of the entry-way for "nigger-heads" or danger other

than gas was made at this or any other time, so on this

branch of the case there was a failure of proof, there be-

ing no inspection at all.

Second: Did the accident happen "in a completed

portion of the entry-way which was under the care and

supervision of the defendant * * * after a failure

on the part of the company to properly inspect that por-

tion of the mine?" It will be seen that learned counsel

for plaintiff in error has both in the "transcript of rec-

ord" (Tr., p. 74) and in his brief (p. 16) inadvertently

inserted the word "promptly" in lieu of the word "prop-

erly." The trial judge used the word "properly" in his

instruction. (Tr., p. 62.) Plaintifif in error excepted

to this instruction, but in his assignment of error, instead

of stating the instruction as it was given, inadvertently

inserts the word "promptly" in lieu of the word "proper-

ly." The change can make very little difiference, for the

word "properly" would include the word "promptly," as

a "proper" inspection would of necessity be a prompt in-

spection. The verdict of the jury is based upon this sec-
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ond question. The accident happened in a completed

portion of the entry-way after a failure on the part of

plaintiff in error to properly inspect that portion of the

mine.

This verdict is sustained by the evidence which

shows that no foreman or other qualified person made

an inspection ; that, using the exact language of the wit-

nesses : ''The foreman is supposed to have this experi-

ence." "The foreman is supposed to know that." "I

could not tell as much about a 'nigger-head' as Jim Ash

(foreman) could. He knows how rocks stand up."

"Nobody takes them (nigger-heads) down unless the

foreman says so." "The mine foreman can tell about

it" ("nigger-head"). This testimony was admitted

without objection and stands uncontroverted. So the

evidence clearly sustains the second question, even with-

out resorting to inference.

But plaintiff in error complains that the second

question submitted to the jury is not within the issues

as set forth by the pleadings.

Plaintifif in error files three assignments of error.

The first, the denial of the motion for non-suit, was

waived by proceeding with the trial after the motion was

overruled.

American Smelting & Refining Co. v. Karapa,

173 Fed. 607.

The second is based upon the denial of the motion
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for a directed verdict and is in the nature of a demurrer

to the evidence.

The third is based upon giving an instruction to

the jury which needs no discussion. We will treat the

second and third assignments under one head.

Judge Brawley, in Des Moines Life Assn. v. Crim,

134 Fed. 348, announced the rule by which such motion

is considered:

"The practice of demurring to evidence, although

of ancient origin, is now little availed of. It prevails

in the state of West Virginia, where this case was tried.

Barton's Law Practice states the principle that governs
in the state of Virginia, and, so far as we have examined
cases in other states where the same practice is recog-

nized, it is a correct statement of the rule. On page
222 he says

:

'Tn ascertaining the facts proved directly or by in-

ference, we must not be unmindful of the effect of a

demurrer to evidence. By it the demurrant allows full

credit to the evidence of the demuree, and admits all the

facts directly proved by, or that a jury might fairly

infer from, the evidence; and in determining the facts

inferable inferences most favorable to the demuree will

be made in cases in which there is a grave doubt which
of two or more inferences shall be deduced. In such
cases it would not be sufficient that the mind of the

court should incline to the inference favorable to the

demurrant to justify it in making that inference the

ground of his judgment. Unless there be a decided pre-

ponderance of probability or reason against the infer-

ence that might be made in favor of the demuree, such
inference ought to be made. The demurrer withdraws
from the jury, the proper triers of facts, the considera-

tion of the evidence by which they are to be ascertained

;

and the party whose evidence is thus withdrawn from
its proper forum is entitled to have it most beningly in-



13

terpreted by the substitute. He ought to have all the

benefit that might have resulted from a decision of the

case by the proper forum. If the facts of the case de-

pend upon circumstancial evidence, or inferences from
facts or circumstances in proof, the verdict of a jury

ascertaining these facts would not be set aside merely
because the court might have made inferences differ-

ent from those made by the jury. To justify the grant

of a new trial when it depends on the correctness of the

decision between different inferences to be drawn from
the evidence, it would not suffice that, in a doubtful case,

the court would have made a different inference. The
preponderance of argument or probability in favor of

this dift'erent inference should be manifest. When the

question is whether or no a fact ought to be taken as

established by the evidence, either directly or inferen-

tially, in favor of the demurrer, I do not know a juster

test than would be furnished by the inquiry, would the

court set aside the verdict had the jury on the evidence

found the fact? If the verdict so finding the fact would
not be set aside, it ought to be considered as established

by the evidence demurred to."

Again Circuit Court Judge Lurton in Rockford v.

Penn. Co., 174 Fed. 82, says:

"Counsel say that it follows that the averment of

the plaintiff's petition and the testimony of the plaintiff

himself that he was struck while operating the switch

is necessarily untrue and incredible. It was the duty of

the trial judge, and also the duty of this court, when his

action is assigned as error, to give the plaintiff the bene-

fit of every fair inference which might reasonably be

drawn from the evidence by the jury, when guided by
sound processes of reasoning and applicable principles

of law. Now it is said the pleading estops the plaintiff

by, in substance and meaning, charging that the move-
ment of the engine which struck him occurred while he

was operating the switch." Judge Lurton then pro-

ceeds to reconcile the pleading and proof.
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In the cast at bar, however, as has been cited here-

in, testimony was introduced by the defendant in error,

without objection, and plaintiff in error also introduced

testimony on the question: "Did the accident happen

in a completed part of the entry-way?" (Tr., p. 47),

("Tr., p. 53"), and on the question of inspection plain-

tiff in error submitted testimony that the only inspec-

tion of this mine was by the fire boss and driver boss.

Plaintiff in error was not surprised, or unprepared to

meet this issue, as he met it at the former trial and at-

tempted to meet it here. His attention was also called

to our claim of lack of inspection of the entry-way and

of the dangerous "nigger-heads" by the pleadings. In

paragraph V (Tr., p. 6), we allege the existence of the

"nigger-head," that the "nigger-head" was in the roof

of the entrance ; that it was dangerous ; that the danger

was not "open, obvious or apparent to Radonovich"

;

that it could have been ascertained by the foreman by

reasonable and proper inspection; that the foreman did

not make examination of said roof and ascertain the

danger and that no notice of danger was given Radono-

vich.

In paragraph VII we alleged that the foreman

failed "at any time or at all, to examine said working

place ; that he wholly failed to notify said Mike Radono-

vich, Sr., that said roof was dangerous and that defend-

ant wholly failed reasonably and properly to inspect *

* * * said roof * * * * and warn said Mike Radonovich."
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In paragraph V we locate the "nigger-head" at

about ten or twelve feet from the face. Is plaintiff in

error to be permitted to say that they did not know that

twelve feet from the face in their own mine was in a

completed part of the entry?

We submit that our pleadings sufficiently tender

the issue even if plaintiff in error had not waived any

objection he might have had, by failing to object to our

testimony and by introducing testimony on the issue

himself. Our natural source of information, Radono-

vich, was dead. Are we required to be exact in de-

scribing conditions in plaintiff's mine of which they

have exclusive control?

The first intimation that counsel for plaintiff in

error complains of a variance, occurs in the opening of

his argument to the jury. He is then promptly cor-

rected by the court. (Tr., p. 59.) At no time did coun-

sel object to our testimony and he offered testimony

himself upon the issue. It is emphatically settled by

the U. S. Supreme Court and the various Federal courts

that if counsel permits testimony to be introduced with-

out objection to an issue not disclosed by the pleadings,

he cannot afterward complain if the jury base a verdict

upon such testimony. In Standard Oil Co. v. Brozvn,

218 U. S., p. 84, the court said:

"It made no objection to the testimony of the plain-

tiff. It replied to it by testimony of like kind. It did
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not indicate in what way the proof varied from the

pleadings nor move for a continuance."

In Nashua Savings Bank v. Anglo-American Co.,

189 U. S., p. 231, is the following:

"In Roberts v. Graham, 6 Wall, p. 578, we held

that variance between the allegation and proof must be

taken when the evidence is offered, and if such evidence

be sufficient to support the verdict the defect in the dec-

laration is cured." While we claim the issue was prop-

erly tendered by the pleadings, and that plaintiff in error

was not surprised or deceived in any way, still the fol-

lowing cases meet plaintiff's objection even if the plead-

ings did not in exact words disclose such an issue.

Roberts v. Graham, 6 Wall, 578.

Standard Oil Co. v. Brown, 218 U. S., 84.

Preiss v. Zitt, 148 Fed., 617.

Long Pole Lumber Co. v. Gross, 180 Fed., 5.

Nashua Savings Bank v. Anglo-American Co.,

189 U. S., 231.

It is contended that there is no evidence upon which

to base the verdict in this case.

We will concede that the proof of an injury is not

in itself proof of negligence. Facts and circumstances

must be established which directly establish negligence

or from which the jury have the right to infer negli-

gence. In this case there are three answers to plaintiff

in error's contention.
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First: There is ample direct evidence to establish

negligence in failing to provide defendant in error a safe

place in which to work.

Second : Facts and circumstances were established

from which a reasonable mind must draw the inference

of negligence.

Third: Plaintiff in error having assumed com-

plete and exclusive responsibility for the condition of

the roof of the completed portions of the entry-way, and

having thus eliminated the possibility of negligence on

the part of Radonovich or his fellow servants, have made

the rule res ipsa Loquitur applicable.

1. SAFE PLACE TO WORK.

It is a well established rule of both Federal and

State courts that the master must furnish the servant

with a reasonably safe place in which to work.

Where a master provides the way to and from the

place where the servant is required to work, and volun-

tarily assumes the duty of keeping it reasonably safe, to

permit the way to become dangerous is negligence inde-

pendent of the proof of any other fact. In this case the

master permitted a visible "nigger-head" to be in the

roof of the "way" provided for the servant to go to and

form his place of work. A "nigger-head" has been de-

scribed by the testimony to be a "great rock" which is

sometimes dangerous and sometimes not so dangerous

and which sometimes requires to be propped. "Nigger-
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heads" will sometimes remain in the roof without props;

sometimes they will not. To say that the master has

furnished the servant a safe way to his work when he is

required to pass under a "nigger-head" that may or

may not fall is bordering on the absurd. The same rule

applies to the way provided for the servant to go to and

from his work as applies to the place where he is re-

quired to work. Learned counsel fail to distinguish be-

tween "the way" to the place of work and the "place to

work." By direct testimony it was established that

the rock fell from the completed portion of the entry-

way. This was the ''roof of the way" to and from the

miners' "place of work."

The condition above described is established by

direct evidence not depending upon an inference. Plain-

tiff in error has failed to offer any excuse for the condi-

tion. It has not shown that it made any adequate or

proper inspection and that such inspection failed to dis-

close the dangerous condition. It has not shown that

the condition was the result of some unavoidable cause

for which it was not responsible. It has admitted that

neither defendant in error, nor his fellow-servants are

responsible for the condition. Plaintiff in error seems

to contend that we must prove not only that through its

negligence the place was unsafe, but also we must give

the reasons why it was unsafe, and further, the reasons

why they did not remedy the condition, and what they
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did or failed to do after its assurances to us of its re-

sponsibility for the condition. It is our answer to this

argument that all that the law requires is the ultimate

facts. If we sue a man on a debt it is incumbent on us

to prove that the debt has not been paid. We are not re-

quired to go farther and show why the defendant has

not paid the debt; that he has been ill; that his crop

failed; that the frosts destroyed his grain, or any of the

many excuses that might be advanced for his failure to

have the money with which to liquidate our claim. We

have established in this case that the place under which

defendant in error was required to go was dangerous

;

that it was such a danger as the foreman, or someone

shown to have equal experience and ability, could have

discovered by a proper inspection, etc. It is not mcun>

bent upon us either to explain the reasons why the fore-

man failed to perform his duty or the reasons why the

foreman left the inspection of this mine to the fire boss

and driver boss, neither of whom was shown to have

the necessary qualifications. When we establish the fact

that the master provided for the servant an unsafe place

to work, that by reason of the condition of the place the

servant was killed, surely it is a reasonable rule that re-

quires the company to present any defense or excuse it

may have for its failure to make a proper inspection or

to make the dangerous place safe. The event itself estab-

lishes the dangerous place. The plaintiff in error has
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no explanation to offer. The only contention it suc-

ceeded in establishing was the negative one that it did

not during a certain period of time make an inspection

of this entryway.

We therefore contend that having failed to furnish

a reasonably safe place for the servant to work and it

having offered no excuse for such failure, it must be

held responsible for the results of its failure to perform

the duty which it voluntarily assumed.

The case of Finlayson v. Utica Mining Co., 67 Fed.,

p 507, cited by plaintiff in error presents an altogether

different state of facts from those disclosed by the evi-

dence in the case at bar. The miners in the Finlayson

case had knowledge of the danger and the rock fell from

the place of work, not from a "completed portion of the

entry way," as in this case.

Plaintiff in error has cited the case of Smith v.

Hecla Mining Co., 38 Wash., p. 454.

The opinion in this case was written by Ex-Judge

Milo A. Root. A strong dissenting opinion was writ-

ten by Judge Dunbar, now chief justice of the state of

Washington.

We call special attention to the dissenting opinion

and to the language of Judge Dunbar, and specially to

that portion of the dissenting opinion wherein an opin-

ion of Judge Morrow of this court is cited. While the

facts in this case are somewhat dissimilar from those



21

in the case at bar yet it is interesting to follow the his-

tory of this case as the history of the case will show that

instead of bearing out the contention of plaintiff in error,

in the final analysis it supports the contention of the

defendant in error. After the granting of the new trial

by the Supreme court in the opinion cited by plaintiff

in error the case was re-tried by the Superior court of

Spokane county and a verdict in favor of the plaintiff

for the sum of $4,750.00 was awarded.

Thereafter an appeal was taken to the Supreme

court of the state and the verdict of the jury was af-

firmed. It will be noticed that the decision is a per cur-

iam decision and is found in 47 Wash, at page 700.

The case is cited by Judge Root in the case of Woel-

flen V. Lewiston Clarkson Co., 49 Wash., p. 415, as

authority for the following proposition

:

''The master is not under any duty to warn or pro-

tect servants who have already enjoyed an ample oppor-

tunity to become acquainted with the danger. Servants

are expected to keep their eyes open and exercise such a

reasonable care for their own safety as their situation

permits."

We find it again cited, this time by Judge Dunbar

in the case of McKensie v. North Coast Colliery Co.,

55 Wash., p. 495. In this case Judge Dunbar says:

"The appellant insists that the making of a safe

place is not applicable to a coal mine, and relies upon

Smith V. Hecla Mining Co., 38 Wash., p. 434, to sus-

tain that contention, but we think the trial court prop-
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erly interpreted that case, and it does not appear from

an examination of the opinion that it was the intention

of the court to announce the bald rule that the making

of a safe place did not apply under any circumstances

to a coal mine but simply announced that under some

circumstances it was the duty of the servant to investi-

gate/' and then Judge Dunbar goes on to distinguish

the case.

The last citation by the Supreme court of the state

of Washington was in the case of Nalewaja v. North-

western Imp. Co., 63 Wash., p. 391. In this case learned

counsel for appellant insisted upon the application of

the rule of inspection by the servant contended for in

the case of Smith v. Hecla Mining Co. The court, how-

ever, said:

"Whether the respondent was guilty of negligence

in timbering or in failing to timber, which contributed

to his injury and barred a recovery was a question of

fact for the jury. * * * * It is said, however, on the part

of the appellant that the case in this respect is con-

trolled by Smith v. Hecla Mining Co., 38 Wash., p. 454;
* * * * That case was reversed by this court for the

giving of an improper instruction. The substance of

the instruction was to the effect that the law does not,

under any circumstances, exact from the servant the

use of diligence in ascertaining the dangers which sur-

round him."

It will be seen that the case cited by plaintiff in

error and upon which it relies would not bear out its

contention even under the decisions of our own state.

Learned counsel himself, who was also counsel in the
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Nalewaja case, has tried to have our courts sustain that

contention and has failed. If the case is not authority

even in the state of Washington for plaintiff in error's

contention, what weight can it possibly have in this

court in the ^^oi the direct statement of Judge Mor-

row in the case of Bunker Hill & Sullivan Mining Co.

V. Jones, 130 Fed., p. 813, where Judge Morrow said,

delivering the opinion of this court

:

"There is no rule or law more fairly established

than that it is the absolute duty of the master to provide

a reasonably safe place in which the servant shall work,

having regard to the kind of work and the conditions

under which it must necessarily be performed."

The trial judge drew the distinction between "place

of work" where conditions were constantly shifting and

the completed portion of the entry and it will be found

that the cases following the Finlayson case which might

be cited by plaintiff in error all arise under a state of

facts different from those in the case at bar. The fol-

lowing cases by this court are directly in point:

Bunker Hill & Sullivan Mine Co. v. Jones, 130

Fed., p. 813.

Raihvav Co. v. Jarvis, 53 Fed., p. 65.

Western Coal Mining Co. v. Ingrahani,70 Fed.,

p. 219.

In both the foregoing cases the accident happened

in a completed portion of the mine and clearly distin-

guish the cases cited by plaintiff in error. In the last

case the court said : "Whatever may be the duty of coal
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miners with reference to timbering the slopes and roofs

of the rooms from which they remove the coal, the rule

is well settled that, after a mine is once opened and tim-

bered, it is the duty of the owner or operator to use rea-

sonable care and diligence to see that the timbers are

properly set, and keep them in proper condition and re-

pair. For this purpose it is his duty to provide a com-

petent mining boss or foreman to make timely inspec-

tions of the timbers, walls and roofs of the mine, to the

end that the miners may not be injured by defects or

dangers which a competent mining boss or foreman

would discover and remove * * *

"And so, too, the question as to whose duty it was
to keep the mine when once opened and timbered in a

reasonably safe condition was one of law, and not one
of fact depending upon the varying opinions of the

miners, and the testimony introduced or offered on that

subject was irrelevant and immaterial."

In the case at bar the foreman had no right, as a

matter of law, to shift the responsibility of inspecting

the roof to the fire boss, whose statutory duty was to

make examinations for gas. The law, independent of

the jury, should not recognize such inspection as proper

to the dangerous situation disclosed by the evidence

here. The jury found by its verdict, that the inspection

provided by the plaintiff in error was not a "proper"

inspection, and we submit that its verdict on that ques-

tion should be conclusive.
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2. DIRECT EVIDENCE FROM WHICH INFER-

ENCE OF NEGLIGENCE MUST BE DRAWN.

a. It was established that the accident occurred

in a completed portion of the entry-way, where they did

not even permit the servant to make any change without

direct orders from the foreman.

b. That a "nigger-head" is a visible dangerous

rock in the roof of the entry-way liable to fall, the dan-

ger from which could be ascertained only by the ex-

perience and skill of the foreman.

c. That the foreman, according to his own testi-

mony, depended for inspection of the entry-way upon

the fire boss and driver boss, neither of whom were

shown to have the necessary qualifications.

d. That the dangerous "nigger-head" had re-

mained in the completed portion of the entry-way for

more than two days, giving the company ample time

for inspection, discovery and removal.

From these facts the inference in the language of

the learned trial judge "that this accident did not hap-

pen in the working place of the men, but happened in a

completed portion of the entry which was under the

care and supervision of the defendant, and that the ac-

• cident happened after a failure on the part of the com-

pany to 'properly' inspect that portion of the mine" is

irresistible.



26

3. RES IPSA LOQUITUR.

Were this case on trial in the courts of the State

of Washington, where the controversy arose, the appH-

cation of this rule would at once settle the dispute. We
are well aware of the fact that our state decisions are

not binding upon the Federal Courts, but when rules

are based upon sound principles, and result in no injus-

tice to litigants, all courts, not only for the purpose of

establishing an harmonious judicial system, but in fur-

therance of substantial justice, will adopt them. While

it has been stated by eminent authority that the rule

contended for here has not been adopted by the Federal

courts, where an employe is involved, we believe that

Judge Gilbert has recognized the rule as adopted in this

state in a very late case, as have other very able Federal

Judges, to whose opinions we will hereinafter refer.

In the case of La Bee v. Sultan Logging Co., 51

Wash. 81, we find the following:

"The weight of authority seems to support coun-

sels' contention in so far as they contend that the doc-

trine is not applicable to cases between master and ser-

vant. The Federal cases uniformly so hold, and in the

majority of the states the same rule obtains. See Xorth-

ern Pac. R. R. Co. v. Dixon, 139 Fed. 737, and the cases

there collected.

"But the question being a new one in this state we
have felt ourselves at liberty to inquire into the reasons

for the rule, and to discard it if we found the reasons

given to maintain it unsatisfactory. These reasons are

perhaps as well stated in the case cited as in any other.

It is there said that the doctrine is inapplicable to cases
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between master and servant brought to recover dam-
ages for negligence,

" 'Because there are many possible causes of acci-

dents during service, the risk of some of which, such as

the neghgence and other ordinary dangers of the work
the servant assumes, while for the risk of others, such
as the lack of ordinary care to construct or keep in re-

pair the machinery or place of work, the master is re-

sponsible. The mere happening of an accident which
injures a servant fails to indicate whether it resulted

from one cause the risk of which is the servant's, or for

one of those the risk of which is the master's ; and for

this reason it raises no presumption that it was caused
by the negligence of the latter.'

'Tn other words, the reason is that because in some
instances it is difficult to determine from the facts shown
whether the blame is the master's or the servant's, and
the master shall have the benefit of the presumption in

all cases and the servant in none. It has seemed to us

that this reasoning is not only unsound, but is grossly

unfair to the servant. Where the facts of the case are

such as to eliminate blame on the part of the servant or

his follow servants, but show prima facie neglect on the

part of some one, we think the master should be put to

his proofs to show that the blame is not his, just the

same as he would be were the injury to a stranger. Such
a rule casts the burden upon the person who is in a po-

sition to know the facts, and who can make the proofs

by direct and positive evidence, while the rule contended
for by the appellant compels the resort to indirect and
circumstantial evidence.

"In this case, the servant made proofs to the effect

that the master furnished him with an instrument with
which to do his work and directed him to do it in a par-

ticular manner ; that he took the instrument and pro-

ceeded to perform the work in the manner directed, when
the instrument gave way and injured him ; and we think

it no hardship to cast on the master the burden of show-
ing that the instrument was suitable for the purposes

for which it was intended, and that any defect therein
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was unknown to the master, and by reasonable diligence

could not have been discovered by him. This is not

holding, as the appellant seems to argue, that a pre-

sumption of negligence arises from the mere fact of in-

jury. The injury itself proves nothing; it may have
been the fault of the servant. But in a case where the

servant eliminates any fault on his part by showing that

the injury was caused by the giving way of an instru-

mentality furnished him with which to work, while he
was using it for the purposes intended, and in the man-
ner directed, he shows that the fault is in the instru-

mentality itself, for which the master is prima facie re-

sponsible. The case differs from an ordinary case of

injury only in the manner of proof. In each case, of

course, a prima facie case of negligence against the mas-
ter must be made out, but in the one it is made out by
showing the injury, and eliminating negligence on the

part of the servant and his fellow servants, while in the

other it is made out by direct evidence of negligence on
the part of the master."

In the case at bar plaintiff in error has eliminated

any question of negligence on the part of Radonovich

or his fellow servants by admitting that the full burden

was upon them to provide and maintain a reasonably

safe roof in the completed portion of the entry-way

where the accident occurred. Having thus themselves

eliminated all negligence on the part of defendant in

error and his fellow servants, it remains, under the hold-

ing of our courts, for plaintiff in error to explain, if any

explanation it has, why the thing happened. Whatever

inspection or care was taken by the company to perform

this duty, which it has affirmatively assumed is within

its knowledge. The laborer who is required by it to

pass back and forth under this roof and to work under
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it, and who is now dead, has no knowledge of precau-

tions taken by plaintiffs in error for his safety. He

trusted that the company has performed its duty. We
assumed and alleged that it was the custom in this case

for the company to inspect each day before he was re-

quired to pass under a roof which might or might not

be dangerous. It seems, however, that no such custom

existed, and if plaintiff in error ever even pretended to

perform this important duty other than as an appendage

to the gas inspection the evidence fails to disclose it. It

affirmatively appears that the inspection was performed

by the gas inspector or fire boss. The jury have said

this was not "proper," and in the face of the verdict

plaintiff in error now asks this court to hold as a matter

of law that it is a "proper" inspection. Where the com-

pany could explain and relieve itself of responsibility by

a reasonable excuse, and does not, is it not a fair infer-

ence that it has no excuse? It could say, We made a

proper inspection of the entry-way in due season and

such inspection failed to disclose any danger. Other

good defenses might be suggested. It is not sufficient

for it to say, however, that it required the fire boss and

driver boss to inspect without showing any qualifica-

tions on their part for such work. It would be a good

defense for them to prove that they, by their foreman,

inspected the place where the accident happened, and

such inspection, though all that the situation required,
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failed to disclose the danger from the visible "nigger-

head." The fact is, that though we eliminated all fault

on the part of Radonovich or his fellow servants, and

showed conclusively that the accident happened in a por-

tion of the mine over which they had assumed complete

and exclusive control, with reference to which they had

assumed the positive duty to keep the roof reasonably

safe from falling objects, by proper and reasonable in-

spection, plaintiff in error has only succeeded in show-

ing as a defense, that it was not their custom to perform

this positive duty during a certain time of the day, and

they have affirmatively shown that they made no effort

to properly perform this duty at any other time or at all.

In addition to this they have affirmatively shown, that

the only inspection of this mine was made in compliance

with a state law by the fire boss and this inspection was

for gas. This examination to which the fire boss testi-

fied is required by statute. A portion of Sec. 7381, Rem-

ington & Ballinger's Annotated Codes and Statutes of

Washington, is as follows:

'Tn all mines where fire damp is generated every

working place shall be examined every morning with a

safety lamp by a competent person, and a record of such
examination shall be entered by the person making the

same in a book to be kept at the mine for that purpose,

and said book must always be produced for examination
at the request of the inspector."

Before referring to the Federal opinions, we will

briefly cite a number of cases giving the circumstances

from which the courts have held a prima facie case of
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negligence established. Let it be understood that we

do not claim that negligence can be presumed from the

mere fact of the injury, but that facts and circumstances

in connection with the injury, where negligence on the

part of the servant or a fellow servant are eliminated,

are sufficient to establish a prima facie case. Judge

Morrow in "The Joseph B. Thomas," 81 Fed., p. 578,

applies the rule for which we contend in a very learned

and exhaustive opinion:

Beginning on page 586 of the opinion Judge Mor-

row says:

''Counsel for the claimants contends that there is

not sufficient evidence of negligence to justify fastenmg

any responsibility upon the claimants for the mjury to

the libelant, and that the latter has failed to prove any

negligence on the part of those in charge of the vessel.

It is undoubtedly true that, in actions for mjury result-

ino- from the negligent acts of others, the burden is on

the plaintiff to make out a prima facie case of negli-

gence- but it is also true that there is a class of cases

where the act of injurv itself, in connection with other

facts and circumstances, sufficiently establishes that

there was negligence to justify a judgment for daniages^

The o-enerafrule is well stated in Scott v. Docks Co., 3

Hurl?'& Co., 596, 601, by Erie, C. J., as follows

:

" There must be reasonable evidence of negligence.

But where the thing is shown to be under the manage-

ment of the defendant or his servants, and the accident

is such as, in the ordinary course of things, does not

happen if those who have the management use proper

care it affords reasonable evidence, in the absence of

explanation by the defendants, that the accident arose

from want of care.'
"

Our contention has been very clearly stated in that
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case, and the cases cited are so analogous to the circum-

stances surrounding the case at bar that we call the

court's special attention to them. In this discussion the

admission of the plaintiff in error that it had complete

and exclusive control of the condition of the completed

entry-way must be kept in mind, for such condition

eliminates any responisbility on the part of Radonovich

or his fellow servants, which clearly distinguishes the

case from many others where it has been held this rule

does not apply.

Judge Morrow said again, in this opinion, at page

589:

''Under the facts and circumstances of this case,

and the authorities referred to, it is my opinion that the

act of placing and of leaving the keg, previously de-

scribed, on the hatch covers, so close to the hatchway
that it was liable to be knocked into the hold, and was
in fact tipped over and did roll into the hatchway through
an intervening cause or agency, was such negligence as

to render the claimants, in view of the duty they owed
the libelant as a stevedore on board the vessel, liable in

damages for the injuries suffered thereby."

Paraphrasing this statement to meet the circum-

stances in this case, might it not be said:

"It is my opinion that the act of leaving the vis-

ible 'nigger-head" in the roof of the entry-way under
which the miners were required to go to and from their

work, and which might fall and kill them, renders the

plaintiff in error, in view of the duty it owed to the ser-

vants in the mine, liable for damages for the injuries

they suffered thereby."

Was the keg any more liable to fall than the unsup-
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ported "nigger-head?" The "nigger-head," described

to be "a great rock," must necessarily be very much more

dangerous. The entry-way being so small the master

must know that some of the servants would pass di-

rectly under it, while in the case of the keg left as de-

scribed by Judge Morrow, it might not, in its fall, injure

the servant. We submit that the case at bar calls much

stronger in its facts and circumstances for the applica-

tion of the rule than that of the "Joseph B. Thomas."

The rule has been quite frequently applied by the

courts of the State of New York. In Voikmar v. Man-

hattan R. R., 134 N. Y. 418 (30 Am. St. Reps., 678),

the rule was applied under the following circumstances

:

The plaintiff was driving along Sixth Avenue in

the city of New York in a wagon and passed under the

defendant's elevated railroad structure. A part of a

broken bolt fell from the structure, striking the plaintiff

upon the shoulder, causing the injury for which the ac-

tion was brought.

The court said: "The evidence showed that the

bolt was broken, and that in consequence the iron plate

or clip fell upon the plaintiff. The structure was con-

sequently out of repair, and under the circumstances I

think the presumption of negligence follows." The de-

fendant's counsel in this case moved the court to direct

a verdict for the defendant, which motion was granted.

This ruling was reversed by the Appellate Court.
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The facts established by the plaintiff in this case were

the following:

"That the bolt was about fourteen inches long ; that

it passed through the guard-rail of the defendant's road,

the stringer upon which it rested, and an iron plate or

clip underneath, which was held in place by a nut upon
the end of the bolt; that the bolt was broken about two
inches from the nut."

The court held that the plaintiff had established a

prima facie case and was entitled to go to the jury.

The case at bar is stronger in its circumstances for

the application of the rule than this case.

In the case of Adams v. University Hospital, 99

S. W. 453, the Supreme Court of Missouri has applied

the rule where a patient has been burned by hot water

bottles while under the influence of an anesthetic given

for the purpose of an operation.

In the case of McCauley v. Norcross, 30 X. E. 464

(Massachusetts), the rule is applied where iron beams

were placed near an open hole in the floor. In this case

it was said:

"If the beams were so left that one of them would
be liable as a natural consequence from some interven-

ing cause or agency to be so moved that it might fall

through the floor, the fact that an intervening act or

agency occurred which directly produced the injurious

result would not necessarily exonerate the defendants

from responsibility. Superintendence is necessary in

order to guard against injuries from such intervening

cause or agency. An intervening act of careless per-

sons has been likely to happen and ought to be guarded
against."
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In the case at bar plaintiff in error knew that the

"nigger-head" might fall and it was its duty to guard

against that event.

In the case of Cables v. Orth and Another, 21 N. W.

633, a Wisconsin case, that court applied the rule to the

following circumstances

:

The plaintiff sat down upon the stairs to rest. While

sitting in that position a servant of the defendant passed

down the stairs with a block of ice on his shoulders. The

ice, from some cause, fell, injuring the plaintiff. It was

held that these facts were sufficient to require an ex-

planation on the part of the defendant.

Among other things, the court said

:

"In such case it is hardly accurate to say that negli-

gence is presumed from the mere fact of the injury, but

rather that it mav be inferred from the facts and cir-

cumstances disclosed, in the absence of evidence shown

that it occurred without the fault of the defendants. In

such case the facts and circumstances speak for them-

selves and in the absence of such explanation of disproof

give rise to the inference of negligence. Such a case

comes within the principle of Res Ipsa Loquitur:'

In the case of Morris v. Strohel & Wilkes Co. (81

Hun. 1), 30 X. Y. Supp., p. 571, the principle was ap-

plied to the falling of a sign.

The court said: "The principle stated was that

whenever it is a defendant's duty to use reasonable care

to keep a bridge or other structure or premises in a

proper condition as it respects persons passing along

the highway, and these are out of condition, and an ac-

cident happens, it is incumbent upon him to show that

he used that reasonable care and diligence which he was
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bound to use; and that the absence of that care may
fairly be presumed from the fact that there was the

defect from which the accident had arisen."

What was the entry-way in this mine but a high-

way provided by plaintiff in error for its servants to go

to and from their places of work ? Are we to apply one

rule to the general public and another rule to plaintiff

in error ? By what process of reasoning is it to be said

that the proprietor of a building, a railroad company,

an owner of a vessel, is to be required to explain and

under identical circumstances the owner of a mine is to

be absolved from the application of the same rule ?

The same principle has been applied by the Supreme

Court of Iowa in the case of Connoway v. Des Moines

Investment Co., 105 N. W., p. 400.

In this case the court said

:

"The jury was further told that when a 'building

or a part thereof falls without apparent cause, and an
injury results therefrom, proof of the accident and in-

jury raises a presumption of negligence on the part of

the owners.

There is no controversy between counsel as to the

rule thus announced."

In passing upon the above statement, the court said:

"A presumption of this kind does no more than to

relieve the plaintiff from going forward with his evi-

dence of the defendants' negligence until the defendant

has produced his evidence on the subject."

The principle is again applied in the case of Snyder

V. Am. Bridge Co., 79 N. Y. Sup., p. 634.
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"A pedestrian was killed by the falling of an iron

column about 74 feet in length."

The rule is applied again in the case of Schnizer v.

Phillips, 95 N. Y. Sup., p. 478.

"Plaintiff was seated at a table when a platform

collapsed. It was held that the facts established a prima

facie case."

The rule is also applied in the case of Lubelsky v.

Silverman, 96 N. Y., p 1056.

The rule is also applied in the case of Weber v. Lie-

berman, 94 N. Y. Sup., p. 460. In this case the court

said:

"Instead, therefore, of showing any examination
or care of the grating, the testimony shows an entire

lack of such, there being not the slightest evidence that

the grating was ever examined by anybody."

How emphatically does this language apply to the

case at bar. What examination did plaintiff in error

make in this entry-way to protect the defendant in error

from his untimely death ?

Many more authorities might be cited to establish

this principle, but their citation would unnecessarily add

to the length of this brief. Suffice it to say that courts

have universally applied the principle where it has been

shown that nep"ligence on the '^irt of the plaintiff or his

fellow servants is eliminated, and it is upon this distinc-

tion that the Federal courts now have signified their in-

tention of applying the rule where such circumstances

present themselves.
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FEDERAL AUTHORITIES.

In the very late case of Northam v. Boston & Mon-

tana C. C. & S. C, Vol. 190, No. 5, the Federal Reporter,

at page 724, Judge Gilbert of this circuit said

:

"Mere proof that a rock fell through one of the

floors of the stope of the defendant in error's mine and
killed an employe might not be sufficient to establish neg-

ligence on the part of the employer. In such a case,

ordinarily, the rule of res ipsa loquitur does not apply.

Such an acicdent might result from an unknown and
andiscernible defect in the lagging. But when it is

shown, not that there was a defect, but that the strength

of the lagging was insufficient to sustain the rocks which
fell, and which had fallen at dififerent times in the pro-

gress of the work, a prima facie presumption of negli-

gence arises, and it is not overcome by the oral testi-

mony of witnesses who testified that it was reasonably

safe. No amount of testimony of that nature can avail

to prove a working place to be safe which is obviously

unsafe. In the testimony, therefore, that rocks had
fallen upon and gone through the lagging at different

times, and that the deceased was killed in the manner
proven on the trial, there was evidence tending to show
negligence on the part of the defendant in error, negli-

gence in failing to furnish and use flooring of sufficient

strength."

This case presents a state of facts which clearly dis-

tinguishes the proper application of the principle of res

ipsa loquitur.

The condition of the lagging may have been the re-

sult of some negligence on the part of a fellow servant.

Its condition might have arisen from a number of differ-

ent causes for which the company was not responsible.

All other causes except that of the responsibility of the
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company were not eliminated and therefore it is not

just, where the accident may be the result of negligence

for which a servant or a fellow servant is responsible, to

put the company alone upon proof, for the facts may lie

within the knowledge of the servant as well as within

the knowledge of the master. But, on the other hand,

where the responsibility for the condition is assumed

by the master, and he, by his voluntary act, eliminates

responsibility on the part of the servant or fellow ser-

vant, the principle contended for unquestionably applies.

Otherwise we would permit ourselves to apply one rule

to the master and another to the servant, under identical

circumstances, an injustice of which no court will permit

itself to be guilty.

If the facts and circumstances of the happening of

the event be peculiarly within the knowledge of the ser-

vant ; if it be a matter over which he has control and for

which he is responsible, it is just that he be required to

explain the conditions and to produce an excuse for the

results. And, on the other hand, if the conditions be

peculiarly within the knowledge and under the control

of the master, then the same rule should be applied to

him, he should be required to explain.

In the case at bar the plaintiff in error assumed ex-

clusive control and responsibility for the condition of the

entry-way, after its completion. Then the application

of the just principle contended for should place the bur-
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den upon it to explain the cause of the happening of the

event.

In a very late case decided by Judge Knappen of

the Sixth Circuit, Hunter v. III. Central Ry. Co., 188

Fed., p. 645, decided June 6, 1911, the court said:

"As pointed out, however, by this court in Byers
V. Carnegie Steel Co., 159 Fed. 347, 86 C. C. A. 347, 16

I.. R. A. (N. S.) 214, there is 'no hard and fast rule

that the doctrine of res ipsa loquitur can in no case be

applicable in a suit by an employe against an employer
for negligent injuries.' We think, however, that plain-

tiff was not compelled, in order to entitle him to go to

the jury, to rely upon the doctrine referred to. In view
of the uncontradicted testimony that deceased was un-

able to produce any effect upon either the box car or the

coal car by the application of the brakes, the jury would
have been justified in inferring that the brakes upon both

cars were defective previous to the accident. And, in

viezv of the fact that there was no testimony zvhatever

of any inspection of the cars in question by the railroad

company previous to the accident, we think that in the

case of the car just brought in, and lacking at the time

of the examination, not merely one, but two, brake shoes,

and in view of the fact that the coal car likewise had a

broken brake chain, it would have been open to the jury

to infer that the railroad company was negligent with
respect to the missing brakes upon the box car."

In the case of Byers v. Carnegie Steel Co., 159 Fed.,

p. 349, another opinion by the same court, is found a

long discussion on the question of the application of the

principle contended for in this case. And again is given

expression to the same fact, i. e., there is no hard and

fast rule that the doctrine of res ipsa loquitur can in no
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case be applicable in a suit by an employe against an

employer for negligent injury. The court further said:

"On the contrary, the rule referred to has been ap-

plied in numerous cases of that nature, the applicability

of the rule being determined by the circumstances under
which the acicdent is shown to have happened."

It will be seen that this principle had been applied

by both state and Federal courts where the circumstances

justified its application. This is the only sensible man-

ner in which to treat a principle of law. To say that a

certain principle will not be applied where it is applicable,

just because it happens to be between master and ser-

vant, is narrow and unjust. Rules of law must apply

to all classes under the same state of facts.

In the case of N. P. Ry. Co. v. Dixon, 139 Fed.

Rep., p. 7Z7 , the leading case against the applicability of

this rule, where master and employe are concerned, it

will be noticed that the court said

:

"The mere happening of an accident which injures

a servant fails to indicate whether it resulted from one
of the causes the risk of which is the servant's or from
one of those the risk of which is the master's, and for

this reason it raises no presumption that it was caused
by the negligence of the latter."

It will be seen that even this case is distinguishable

from the case at bar, where the negligence of the servant

or a fellow servant is wholly eliminated. It is, therefore,

our contention that the claim of plaintiff in error that

there is no evidence upon which to base the verdict in

this case is for the reasons herein stated without founda-
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tion in fact and therefore the judgment of the lower

court should be affirmed.

Respectfully submitted,

C. A. REYNOLDS,
H. BALLINGER,
C T. HUTSON,

Attorneys for Defendants in Error.


